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Employment

CHAPTER 2

Law Risks
LEAVE NOTHING TO CHANCE 
A Best Practices Knowledge Guide for Small and 

Medium Enterprises for Managing HR Risks
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C H A P T E R 2

Employment

Unwittingly breaking employment law is a 
grave risk that many SMEs face. 

Australian employment law sets down 
your legal obligations for employing 
people.  The penalties and fines for non-
adherence to these laws are substantial. 
And of course, as the well-used warning 
makes plain, “Ignorance of the law is no 
excuse.”

 

Ombudsman recovers $44,000 
in lost wages from Degani cafes1

The Sydney Morning Herald August 7, 2018

Email sacking of bullying 
worker ‘unnecessarily callous’2

The Sydney Morning Herald July 2, 2018

Foodora faces allegations 
of sham contracts and 
underpaying workers3

The Sydney Morning Herald June 12, 2018

Independent contractors a 
‘major issue’ for Fair Work 
Ombudsman4

The Sydney Morning Herald September 5, 2018

Employment Law Risks

To manage employment law risks, it pays 
to understand the sources for Australia’s 
employment laws:

  Australian Common Law.

  Statutory and Regulatory Frameworks (for 
example, Fair Work Act 2009).

  Industrial Instruments (for example, 
modern awards).

The Fair Work Act 2009 specifies 
requirements that you need to follow when 
you employ full-time, part-time or casual 
staff. For you to manage employment 
law risks, you need to understand these 
requirements and adopt best practices, as set 
down by Fair Work Australia.5

This includes:

  How the National Employment Standards 
(NES) and modern awards specify wages 
and entitlements for your staff.

  How unfair and unlawful dismissal laws 
apply to your business and staff.

  How the types of contracts and 
agreements you have with staff underpin 
your obligations.

  How you must protect staff when you sell 
or acquire a business.

  Workplace rights specified in the Fair 
Work Act.

Law Risks

http://www.smh.com.au/business/small-business/ombudsman-recovers-44-000-in-lost-wages-from-degani-cafes-20180807-p4zvyh.html
http://www.smh.com.au/business/small-business/ombudsman-recovers-44-000-in-lost-wages-from-degani-cafes-20180807-p4zvyh.html
http://www.smh.com.au/business/small-business/email-sacking-of-bullying-worker-unnecessarily-callous-20180702-p4zozd.html
http://www.smh.com.au/business/small-business/email-sacking-of-bullying-worker-unnecessarily-callous-20180702-p4zozd.html
http://www.smh.com.au/business/workplace/foodora-faces-allegations-of-sham-contracts-and-underpaying-workers-20180612-p4zkzw.html
http://www.smh.com.au/business/workplace/foodora-faces-allegations-of-sham-contracts-and-underpaying-workers-20180612-p4zkzw.html
http://www.smh.com.au/business/workplace/foodora-faces-allegations-of-sham-contracts-and-underpaying-workers-20180612-p4zkzw.html
http://www.smh.com.au/business/small-business/independent-contractors-a-major-issue-for-fair-work-ombudsman-20180904-p501lf.html
http://www.smh.com.au/business/small-business/independent-contractors-a-major-issue-for-fair-work-ombudsman-20180904-p501lf.html
http://www.smh.com.au/business/small-business/independent-contractors-a-major-issue-for-fair-work-ombudsman-20180904-p501lf.html
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards
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Complying with the National Employment 
Standards

According to the Fair Work Ombudsman, 
“All national system employers must provide 
ten minimum entitlements to full-time 
and part-time employees. These minimum 
entitlements are the National Employment 
Standards (NES). Some of these entitlements 
do not apply to casual employees. Parental 
leave entitlements and rules about notice of 
termination apply to all employees (including 
those covered by state or territory industrial 
laws).”6

The NES standards specify minimum 
standards for:

  Maximum weekly hours.

  Requests for flexible working 
arrangements.

  Parental leave, including maternity, 
paternity and adoption leave.

  Annual leave.

  Personal/Carer’s leave, Compassionate 
leave and Family and Domestic Violence 
leave.

  Community service leave.

  Long service leave.

  Public holidays.

  Notice of termination and redundancy pay.

  Fair Work Information Statement.

Requests for flexible working 
arrangements

When you employ staff (including some 
casual employees) for over 12 months, 
you must provide them with flexible work 
arrangements if they require the flexibility 
because they: 

  Are the parent or have responsibility for 
the care of a child who is of school age or 
younger.

  Are a carer (within the meaning of the 
Carer Recognition Act 2010).

  Have a disability.

  Are 55 or older.

  Are experiencing violence from a member 
of their family.

  Provide care or support to a member of 
their immediate family or household, who 
requires care or support because they are 
experiencing violence from their family.

What are your reasonable grounds for 
refusing a request for flexibility?

There are a range of business grounds for 
refusing a request from your staff. 

These include: 

  The inability to organise work among 
existing staff.

  The effect on the workplace and the 
employer’s business of approving the 
request, including the costs of doing 
so and negative impacts on efficiency, 
productivity or customer service.

  The inability to recruit a new employee 
or the practicality or otherwise of the 
arrangements that may need to be put 
in place to accommodate the employee’s 
request.

For further 
information on 

Flexible Working 
Arrangements, read 
360HR blog "What do 
changes to flexible 
working arrangements 
mean for your 

business?"7

https://www.fairwork.gov.au/employee-entitlements/national-employment-standards
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
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HR policies to manage your employment 
law risks

Adopting this minimum set of core policies 
and procedures will minimise the risk of you 
unwittingly breaking employment law:

  Code of conduct.

  Workplace health and safety policies.

  Discrimination, bullying and harassment 
policies.

  Grievances and complaints processes.

  Leave entitlements and request 
procedures.

  Email, internet and social media usage 
policies.

  Policies and guidelines to manage 
performance and take disciplinary action.

  Compliance auditing processes.

  Employee understanding and acceptance 
training.

If you need 
assistance 

managing or 
understanding 
employment law risk 
for your business, 
contact 360HR 

today.

1  www.smh.com.au/business/small-business/ombudsman-recovers-44-000-in-lost-wages-from-degani-cafes-20180807-p4zvyh.html
2  www.smh.com.au/business/small-business/email-sacking-of-bullying-worker-unnecessarily-callous-20180702-p4zozd.html
3  www.smh.com.au/business/workplace/foodora-faces-allegations-of-sham-contracts-and-underpaying-workers-20180612-p4zkzw.html
4  www.smh.com.au/business/small-business/independent-contractors-a-major-issue-for-fair-work-ombudsman-20180904-p501lf.html
5  www.fairwork.gov.au/how-we-will-help/templates-and-guides/best-practice-guides/small-business-and-the-fair-work-act#Best-practice-checklist
6  ibid
7  360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
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