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C H A P T E R 5

Risks when

It’s essential that terminating a staff 
member’s employment complies 
with Australia’s workplace rules and 
employment law. Unfortunately, many 
smaller businesses slip-up with how they 
dismiss their staff.

The Fair Work Ombudsman states, 
“Commonwealth workplace laws have 
rules about terminating employment. 
These rules establish whether the 
termination of the employment was 
unlawful or unfair, what entitlements an 
employee is owed at the end of their 
employment, and what must be done 
when an employee is dismissed because 
of redundancy.”1

To avoid risks that arise when terminating 
employment, it’s essential to understand 
Fair Work’s rules.  

What is unfair dismissal?

Terminations must be fair and lawful as 
per the Fair Work Act, 2009. Specifically, 
terminations must not be harsh, unjust or 
unreasonable. Therefore, companies must 
follow specific processes to ensure:

  A valid reason for the dismissal is given to 
the employee that relates to their capacity 
or conduct.

  When the issues are not gravely serious, 
the employee is given an opportunity 
to respond and rectify their conduct or 
performance.

  Warnings of unsatisfactory performance 
must be provided to the employee.

For businesses with fewer than 15 staff, 
dismissals must conform with the Small 
Business Fair Dismissal Code.

What is unlawful termination?

Under the General Protections provisions 
of the Fair Work Act 2009, employees are 
protected from dismissal by their employer 
for any of the following reasons:2

  Temporary absence from work due to 
injury or illness.

  Union membership.

  Race, colour, gender, sexual preference, 
age, physical or mental disability, family 
responsibilities, pregnancy, social origin, 
etc.

  Being absent from work during maternity 
or other parental leave.
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https://www.fairwork.gov.au/ArticleDocuments/715/Small-Business-Fair-Dismissal-Code-2011.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/715/Small-Business-Fair-Dismissal-Code-2011.pdf.aspx
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  Temporary absence from work to engage 
in a voluntary emergency management 
activity.

  Exercising or planning to exercise a 
workplace right by making a complaint 
or inquiry in relation to your employment, 
or participating in proceedings against an 
employer.

Managing unsatisfactory performance or 
misconduct

To avoid unfair dismissal claims, and to 
ensure you give staff a chance to rectify 
poor performance or minor misconduct, it’s 
important to manage these issues using best 
practices.

For serious misconduct issues – such as wilful 
unacceptable behaviour, theft, fighting or 
fraud – you can dismiss staff immediately, 
without giving them notice. 

For unsatisfactory performance or minor 
misconduct issues, you must follow a process 
where you:

  Hold a meeting with the underperforming 
employee and outline your concerns; 
ensure you provide ample opportunity for 
feedback.

  Give the employee the chance to have a 
support person during the meeting.

  Give the employee the chance to rectify 
their performance or behaviours, within an 
appropriate timeframe.

  Consider issuing a written warning, 
final warning or notice of termination 
of employment if the employee’s 
behaviour or performance fails to improve 
sufficiently – depending on the severity of 
the case in question.

  Give the issue due consideration, 
before any final decision to terminate 
employment is made.

  Ensure all meetings are documented and 
a termination letter issued.

Get the 
right advice 

on correct 
performance 
management 
and termination 
procedures by 
contacting 

360HR.

1  www.fairwork.gov.au/how-we-will-help/templates-and-guides/fact-sheets/minimum-workplace-entitlements/ending-employment
2  www.fairwork.gov.au/ending-employment/unfair-dismissal
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