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Your local schools, restaurants and hospitals all have 
standards that they must follow. The reason for 
these standards is simple: to manage risk and deliver 
high-quality services every time. 

But ask yourself: do the HR functions at your small 
or mid-size business follow accepted standards? 
Do you understand the risks when you incorrectly 
attract, recruit, retain, discipline, coach, remunerate 
or terminate staff? Do you know how best to get 
your HR standards up to scratch to minimise risk, 
starting today? Do you understand the potential 
costs to your business if you don’t? 

Managing HR risk is a key capability at 360HR. 
In this Knowledge Guide, we’ve refined our risk 
management principals, frameworks and insights 
into a powerful springboard for small and mid-size 
enterprises (SMEs) to strengthen their businesses. 

Whether you need to improve how you attract, 
recruit and engage new staff, or how you retain, 
discipline, coach and terminate existing staff, this 
360HR Knowledge Guide will help.

OUR COMPANY

For more than 18 years, we’ve delivered 
Human Resources (HR) and Recruitment 
results for leading national and international 
organisations. We specialise in practical, 
customised HR solutions for small businesses 
through to large enterprises, across all 
industries. We recruit the best talent, manage 
performance and provide expert advice based 
on our depth of experience. 
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I N T R O D U C T I O N 

An Overview of 

According to Robert S. Kaplan, Emeritus 
Professor of Leadership Development at 
the Harvard Business School, “Managing 
risk is very different from managing 
strategy. Risk management focuses on the 
negative threats and failures rather than 
opportunities and successes.” Whereas in 
business and marketing strategy you’re 
looking at upsides such as new markets 
and opportunities; in risk management, 
you’re looking at downsides: threats and 
dangers to your business.

Making decisions with risks in mind

Put simply, understanding what can go wrong 
empowers you to maximise the chances that 
things will go right. However, it’s important 
to realise that managing risk is more than a 
compliance issue. Furthermore, some types 
of business risk are desirable, due to their 
potential benefits. At 360HR, we categorise 
HR risks into three distinct types. Risks in any 
of these categories can damage a company’s 
success, or even threaten a company’s 
survival.1

Category 1: Preventable Risks

Many preventable HR risks arise from poor 
HR skills, processes and practices. For 
example, poor quality induction processes, 
reference checks and work contracts can 
leave your business vulnerable to a wide 
range of risks. These preventable HR risks 
are inherently undesirable and range from 
poor hiring outcomes and conflicts of interest 
to actions by staff that are inappropriate, 
unethical, incorrect, unauthorised or illegal. 

Category 2: Strategic Risks

Doing business in new ways, or in new 
markets, necessarily involves a degree of 
risk. So not all strategic recruitment risks are 
undesirable. 

For example, when you embark on a new 
business strategy, you may need to recruit 
new staff to deliver a new potential upside 
for your business. However, there’s a risk your 
new business strategy may not bear fruit, and 
you may need to make some staff redundant. 
Instead of examining these recruitment risks 
using a compliance, rules-based model, you 
need to use a cost-benefit or business case 

Risk Management
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model. How much will it cost your business 
to recruit and induct staff, and then the 
potential cost of redundancies? How can you 
sidestep potential redundancies by offering 
different employment arrangements or by 
changing staff remuneration? What changes 
to your employment contracts do you need 
to incorporate?

Similarly, to improve your competitiveness, 
you may wish to experiment with different 
recruitment models, such as outsourcing and 
use of casuals or contractors. The potential 
upside of adopting a new recruitment model 
makes these risks desirable. However, to 
manage these strategic recruitment risks, you 
need to analyse the cost-benefits.  

Category 3: External Risks

Not all risks that SMEs face are within their 
control. External HR Risks stem from sources 
such as sudden changes to the labour market 
wrought by economic changes, political 
upheavals and natural disasters. SME business 
leaders can’t stop these external risk events 
occurring; instead, business leaders must 
direct resources to pinpointing and weighing 
external risks, especially as they’re often 
more understandable with hindsight.    

1  www.hbr.org/2012/06/managing-risks-a-new-framework

Subsequent 
chapters in this 

Knowledge Guide 
explore preventable 
HR risks that can arise 
within your business, 
and how to use HR 
best practices to 

eliminate them.

http://www.hbr.org/2012/06/managing-risks-a-new-framework
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C H A P T E R 1

Recruitment 

When you recruit staff, you take on 
significant risks – this is especially true 
in small and mid-size businesses. That’s 
because SMEs function like HR pressure-
cookers. Bad hires and poor performance 
can bleed directly into customer 
relationships and staff morale, quickly 
turning business prospects toxic.

In fact, according to a recent Australian 
survey, most SMEs now rank ‘recruitment’ 
as their biggest challenge, nudging 
out ‘attracting and converting new 
customers’, traditionally regarded the 
largest challenge for SMEs.1 

However, there are ways to reduce the 
pressure on your business when you 
recruit new staff. 

Poor hiring choices

It takes time and money to get recruitment 
right, and it costs time and money when you 
get it wrong, especially in smaller and mid-
size businesses where the exposure to poor 
decisions is greater.

According to an independent survey of 100 
Australian HR managers, 55% of respondents 
said lost productivity was the single greatest 
impact of a bad hiring decision.2  Plus the 
more senior the staff, the higher the cost of a 
bad hiring decision.

Furthermore, a recent study concluded that 
more than 70% of job seekers will lie to 
prospective employers,3 and at least 50% of 
all resumes feature inaccurate or fraudulent 
claims.4   

To address these issues and risks, strong 
recruitment practices have never been more 
important. For example:

  Profile your roles and understand that 
recruiting great people is often about 
recognising great matches: who will work 
with whom superbly?

  Take time to source candidates through 
structured interviews with behavioural, 
scenario and futurist questions.

  Conduct thorough CV and reference 
checks to ensure you avoid new hires 
who’ve lied about key skills or experience.

  Use well-structured employment contracts 
that protect both parties by covering:

 o The actions involving intellectual 
property, harrassment, confidential 
information and bribery.

 o The position and lines of reporting.

Risks 
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 o Whether it’s an award or non-award 
role.

 o Day-to-day work arrangements.

 o Pay and other benefits such as 
allowances.

 o Employee obligations.

 o Probation period and notice of 
termination.

 o Confidentiality and intellectual 
property.

 o Any post-termination restrictions.

  Use probation periods that cover the first 
six months of employment (or 12 months 
for small employers), allowing you to:

 o Regularly check-in to review new 
staff’s capability, performance and fit, 
and their match to your expectations.

 o Give new staff a chance to review 
whether the role meets their 
expectations.

 o Terminate an employee’s work contract 
legally and appropriately without 
risking an unfair dismissal claim lodged 
with the Fair Work Commission.

Additional recruitment risks

When you hire new staff, it’s a source of 
optimism about that individual’s potential to 
impact your business positively. Nevertheless, 
it’s important to pay attention to the 
potential downsides, as well as the upsides. 

There are risks that your new staff member 
may act illegally, unethically, incorrectly, 
inappropriately or in an unauthorised way. 
Therefore, SMEs must create a bedrock of 
understanding among all staff about what’s 
expected, what’s allowed and what’s out of 
bounds. 

You can manage these additional recruitment 
risks by clearly informing your staff about 
your company’s mission, goals, values and 
boundaries, for example:

  Use a well-written mission statement 
to set out whose interests are most 
important during your company’s day-to-
day operations.

  Use a robust and compelling induction / 
onboarding process – that all new staff 
must adopt – that conveys your mission, 
goals, values, boundaries and policies & 
procedures.

  Use well-structured employment 
contracts that stipulate the values, 
boundaries and expectations for all staff 
dealing with all stakeholders, including 
customers, suppliers, fellow employees 
and communities.

  Ensure business leaders and managers 
serve as role models and lead by example. 

  Check how your staff comply with rules 
and guidelines by tasking a staff-member 
to audit compliance.

1 insidesmallbusiness.com.au/planning-management/two-thirds-of-smes-struggle-in-recruitment
2  Independent survey of 100 Australian HR managers commissioned by consulting firm Robert Half.
3  www.theaustralian.com.au/nation/more-than-70-per-cent-of-jobseekers-will-lie-to-get-work/news-story/7a954a95fefa35758216ffe620bfb7

b9&memtype=anonymous
4  atchub.net/sourcing/poor-recruitment-practices-put-australian-businesses-risk
5  360hr.com.au/the-science-of-selection/

For 
practical 

ways to improve 
recruitment 
outcomes and 
sidestep HR pitfalls, 
download the 360HR 
Knowledge Guide5. 

Or contact 
360HR today.

http://insidesmallbusiness.com.au/planning-management/two-thirds-of-smes-struggle-in-recruitment
http://www.theaustralian.com.au/nation/more-than-70-per-cent-of-jobseekers-will-lie-to-get-work/news-stor
http://www.theaustralian.com.au/nation/more-than-70-per-cent-of-jobseekers-will-lie-to-get-work/news-stor
http://atchub.net/sourcing/poor-recruitment-practices-put-australian-businesses-risk
http://360hr.com.au/the-science-of-selection/ 
https://360hr.com.au/the-science-of-selection/
https://360hr.com.au/the-science-of-selection/
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C H A P T E R 2

Employment

Unwittingly breaking employment law is a 
grave risk that many SMEs face. 

Australian employment law sets down 
your legal obligations for employing 
people.  The penalties and fines for non-
adherence to these laws are substantial. 
And of course, as the well-used warning 
makes plain, “Ignorance of the law is no 
excuse.”

 

Ombudsman recovers $44,000 
in lost wages from Degani cafes1

The Sydney Morning Herald August 7, 2018

Email sacking of bullying 
worker ‘unnecessarily callous’2

The Sydney Morning Herald July 2, 2018

Foodora faces allegations 
of sham contracts and 
underpaying workers3

The Sydney Morning Herald June 12, 2018

Independent contractors a 
‘major issue’ for Fair Work 
Ombudsman4

The Sydney Morning Herald September 5, 2018

Employment Law Risks

To manage employment law risks, it pays 
to understand the sources for Australia’s 
employment laws:

  Australian Common Law.

  Statutory and Regulatory Frameworks (for 
example, Fair Work Act 2009).

  Industrial Instruments (for example, 
modern awards).

The Fair Work Act 2009 specifies 
requirements that you need to follow when 
you employ full-time, part-time or casual 
staff. For you to manage employment 
law risks, you need to understand these 
requirements and adopt best practices, as set 
down by Fair Work Australia.5

This includes:

  How the National Employment Standards 
(NES) and modern awards specify wages 
and entitlements for your staff.

  How unfair and unlawful dismissal laws 
apply to your business and staff.

  How the types of contracts and 
agreements you have with staff underpin 
your obligations.

  How you must protect staff when you sell 
or acquire a business.

  Workplace rights specified in the Fair 
Work Act.

Law Risks

http://www.smh.com.au/business/small-business/ombudsman-recovers-44-000-in-lost-wages-from-degani-cafes-20180807-p4zvyh.html
http://www.smh.com.au/business/small-business/ombudsman-recovers-44-000-in-lost-wages-from-degani-cafes-20180807-p4zvyh.html
http://www.smh.com.au/business/small-business/email-sacking-of-bullying-worker-unnecessarily-callous-20180702-p4zozd.html
http://www.smh.com.au/business/small-business/email-sacking-of-bullying-worker-unnecessarily-callous-20180702-p4zozd.html
http://www.smh.com.au/business/workplace/foodora-faces-allegations-of-sham-contracts-and-underpaying-workers-20180612-p4zkzw.html
http://www.smh.com.au/business/workplace/foodora-faces-allegations-of-sham-contracts-and-underpaying-workers-20180612-p4zkzw.html
http://www.smh.com.au/business/workplace/foodora-faces-allegations-of-sham-contracts-and-underpaying-workers-20180612-p4zkzw.html
http://www.smh.com.au/business/small-business/independent-contractors-a-major-issue-for-fair-work-ombudsman-20180904-p501lf.html
http://www.smh.com.au/business/small-business/independent-contractors-a-major-issue-for-fair-work-ombudsman-20180904-p501lf.html
http://www.smh.com.au/business/small-business/independent-contractors-a-major-issue-for-fair-work-ombudsman-20180904-p501lf.html
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards
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Complying with the National Employment 
Standards

According to the Fair Work Ombudsman, 
“All national system employers must provide 
ten minimum entitlements to full-time 
and part-time employees. These minimum 
entitlements are the National Employment 
Standards (NES). Some of these entitlements 
do not apply to casual employees. Parental 
leave entitlements and rules about notice of 
termination apply to all employees (including 
those covered by state or territory industrial 
laws).”6

The NES standards specify minimum 
standards for:

  Maximum weekly hours.

  Requests for flexible working 
arrangements.

  Parental leave, including maternity, 
paternity and adoption leave.

  Annual leave.

  Personal/Carer’s leave, Compassionate 
leave and Family and Domestic Violence 
leave.

  Community service leave.

  Long service leave.

  Public holidays.

  Notice of termination and redundancy pay.

  Fair Work Information Statement.

Requests for flexible working 
arrangements

When you employ staff (including some 
casual employees) for over 12 months, 
you must provide them with flexible work 
arrangements if they require the flexibility 
because they: 

  Are the parent or have responsibility for 
the care of a child who is of school age or 
younger.

  Are a carer (within the meaning of the 
Carer Recognition Act 2010).

  Have a disability.

  Are 55 or older.

  Are experiencing violence from a member 
of their family.

  Provide care or support to a member of 
their immediate family or household, who 
requires care or support because they are 
experiencing violence from their family.

What are your reasonable grounds for 
refusing a request for flexibility?

There are a range of business grounds for 
refusing a request from your staff. 

These include: 

  The inability to organise work among 
existing staff.

  The effect on the workplace and the 
employer’s business of approving the 
request, including the costs of doing 
so and negative impacts on efficiency, 
productivity or customer service.

  The inability to recruit a new employee 
or the practicality or otherwise of the 
arrangements that may need to be put 
in place to accommodate the employee’s 
request.

For further 
information on 

Flexible Working 
Arrangements, read 
360HR blog "What do 
changes to flexible 
working arrangements 
mean for your 

business?"7

https://www.fairwork.gov.au/employee-entitlements/national-employment-standards
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
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1  www.smh.com.au/business/small-business/ombudsman-recovers-44-000-in-lost-wages-from-degani-cafes-20180807-p4zvyh.html
2  www.smh.com.au/business/small-business/email-sacking-of-bullying-worker-unnecessarily-callous-20180702-p4zozd.html
3  www.smh.com.au/business/workplace/foodora-faces-allegations-of-sham-contracts-and-underpaying-workers-20180612-p4zkzw.html
4  www.smh.com.au/business/small-business/independent-contractors-a-major-issue-for-fair-work-ombudsman-20180904-p501lf.html
5  www.fairwork.gov.au/how-we-will-help/templates-and-guides/best-practice-guides/small-business-and-the-fair-work-act#Best-practice-checklist
6  ibid
7  360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/

HR policies to manage your employment 
law risks

Adopting this minimum set of core policies 
and procedures will minimise the risk of you 
unwittingly breaking employment law:

  Code of conduct.

  Workplace health and safety policies.

  Discrimination, bullying and harassment 
policies.

  Grievances and complaints processes.

  Leave entitlements and request 
procedures.

  Email, internet and social media usage 
policies.

  Policies and guidelines to manage 
performance and take disciplinary action.

  Compliance auditing processes.

  Employee understanding and acceptance 
training.

If you need 
assistance 

managing or 
understanding 
employment law risk 
for your business, 
contact 360HR 

today.

http://www.smh.com.au/business/small-business/ombudsman-recovers-44-000-in-lost-wages-from-degani-cafes-201
http://www.smh.com.au/business/small-business/email-sacking-of-bullying-worker-unnecessarily-callous-201807
http://www.smh.com.au/business/workplace/foodora-faces-allegations-of-sham-contracts-and-underpaying-worker
http://www.smh.com.au/business/small-business/independent-contractors-a-major-issue-for-fair-work-ombudsman
http://www.fairwork.gov.au/how-we-will-help/templates-and-guides/best-practice-guides/small-business-and-th
http://www.fairwork.gov.au/how-we-will-help/templates-and-guides/best-practice-guides/small-business-and-
https://360hr.com.au/what-do-changes-to-flexible-working-arrangements-mean-for-your-business/
mailto:admin%40360hr.com.au?subject=
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C H A P T E R 3

Pay Compliance 

Inadvertently giving staff incorrect pay 
or entitlements ranks as one the greatest 
business risks that SMEs face. 

The scale of this risk is due largely to 
the complexity of the Industry Awards 
set down by the government regulator, 
the Fair Work Commision. Currently, the 
awards guidance from Fair Work runs to 
over 100 densely written pages, prepared 
by lawyers.1 It’s not uncommon for SMEs 
to do their utmost to make sense of this 
document, only to find they’re breaching 
industry awards when they’re audited. At 
this stage, it’s too late to fix the issues, 
and the business may pay fines or face 
court hearings.2 

However, it’s important to note that 
complying with industry awards is a 
preventable HR risk. With the correct 
HR policies, procedures and guidelines 
in place, you can sidestep these pay 
compliance risks. 

Modern Awards: An Overview

Modern awards set down the minimum 
conditions such as pay, leave and termination. 
They’re a safety net of minimum pay rates 
and employment conditions that cover a 
whole industry or occupation. 

In Australia, it's crucial for you to know which 
modern award may apply to your staff, and 
how these awards set out the minimum 
conditions such as pay, leave and penalty 
rates.

The Fair Work Ombudsman states, “A 
modern award is a document which sets 
out the minimum terms and conditions 
of employment on top of the National 
Employment Standards (NES). Modern 
awards came into effect on 1 January 2010.”3

Modern awards specify:

  Pay.

  Hours of work.

  Full-time, part-time and casual conditions.

  Rosters.

  Breaks.

  Allowances.

  Penalty rates .

  Overtime.

Whether or not a modern award applies to 
different roles at your business hinges upon 
award coverage of the industry you operate 
in and whether your roles are aligned to 
specific award classifications.

Risks 

https://www.fairwork.gov.au/
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards
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1 www.insidesmallbusiness.com.au/planning-management/a-call-to-overhaul-australias-complex-awards-system
2 ibid
3  www.fairwork.gov.au/how-we-will-help/templates-and-guides/fact-sheets/minimum-workplace-entitlements/modern-awards
4  www.fwc.gov.au/awards-and-agreements/agreements
5  www.fairwork.gov.au/how-we-will-help/templates-and-guides/fact-sheets/minimum-workplace-entitlements

Enterprise Agreements 

Some businesses have a registered 
agreement or an enterprise agreement that 
sets out the minimum conditions such as 
pay, leave and penalty rates for agreement 
covered staff. 

Companies register these agreements with 
the Fair Work Commission, and they can 
operate in conjunction with or in lieu of a 
modern award. Companies also use these 
workplace agreements to ensure what’s 
agreed supports the needs of their particular 
enterprise. However, these enterprise 
agreements and registered agreements must, 
“leave an employee better off overall when 
compared to the relevant award or awards.”4

Some employers and employees will not 
be covered by an award or registered 
agreement. In these cases, the Fair Work 
Ombudsman states, “When an employee 
is not covered by an award of agreement, 
they are considered to be ‘award and 
agreement free’. In these situations, the 
National Minimum Wage and the NES will 
form the minimum terms and conditions of 
employment.”5

Resources to help you:

  Unsure whether there is a registered 
agreement or enterprise agreement for 
your business? Search the Fair Work 
Commission website. 

  When there is a registered agreement 
in place, understand the minimum 
conditions that apply to your business.  

  Considering making an enterprise 
agreement between your business and 
staff? View these Fair Work resources. 

  Review a list of industry and occupation 
awards.

  To find which award covers specific roles 
and industries, use this award-finder tool.

Want to 
find out more 

about the ‘must 
know’ essentials 
to minimise pay 
compliance risks 
for your business? 

Contact 360HR 
today.

http://www.insidesmallbusiness.com.au/planning-management/a-call-to-overhaul-australias-complex-awards-syst
http://www.insidesmallbusiness.com.au/planning-management/a-call-to-overhaul-australias-complex-awards-system
http://www.fairwork.gov.au/how-we-will-help/templates-and-guides/fact-sheets/minimum-workplace-entitlements/modern-awards
http://www.fwc.gov.au/awards-and-agreements/agreements
http://www.fairwork.gov.au/how-we-will-help/templates-and-guides/fact-sheets/minimum-workplace-entitlements
https://www.fairwork.gov.au/
https://www.fairwork.gov.au/
https://www.fairwork.gov.au/how-we-will-help/templates-and-guides/fact-sheets/minimum-workplace-entitlements
https://www.fairwork.gov.au/how-we-will-help/templates-and-guides/fact-sheets/minimum-workplace-entitlements
https://www.fwc.gov.au/awards-and-agreements/agreements
https://www.fairwork.gov.au/awards-and-agreements/awards/list-of-awards
https://www.fairwork.gov.au/awards-and-agreements/awards/list-of-awards
https://www.fairwork.gov.au/awards-and-agreements/awards/find-my-award/
mailto:admin%40360hr.com.au?subject=
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C H A P T E R 4 

Performance

How well your team works together 
underpins business results. In particular, 
poor workplace performance can damage 
team morale, customer relationships 
and business productivity. Therefore, 
managing poor workplace performance 
is essential, but you must manage it 
correctly to avoid a range of risks, such as 
unfair dismissal claims. 

Minimising the risk of poor performance

A critical factor for the success of your 
business is the work performance, conduct 
and achievements of your employees.

However, unless you have clear performance 
goals in mind for each role, you’ll struggle 
to understand how to manage staff 
performance. It’s especially common in 
smaller businesses to leave staff without clear 
performance goals. 

Both organisations and staff benefit when 
you attach clear key performance indicators 
(KPIs) to each role. You need to inform staff 
about their objectives, your expectations 
for a particular role, and what constitutes 
success. Make these success-criteria as 
specific as possible by tying them to 
mutually-agreed and visible results.1 

Techniques to manage performance include:

  Utilise comprehensive job descriptions to 
set expectations clearly around a role.

  Set up staff for success by giving them 
goals that are attainable and measurable.

  Breakdown longer-term goals by setting 
milestones along the way, and collaborate 
with teams and individuals to pinpoint 
which milestones are realistic. 

  Take responsibility for your team’s 
achievements by tracking and celebrating 
milestones.

  Talk to your staff monthly about their 
progress towards particular goals; record 
feedback in these discussions and follow 
up on agreed outcomes.

Management Risks
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  Create a positive workplace culture by 
being respectful and courteous to staff; 
endeavour to lead by example, balancing 
the pursuit of results with flexibility and an 
easy-to-work-with attitude.

  Discuss openly how performance reviews 
will work, when they’ll take place, and 
how you’ll reward your staff; ensure you 
deliver on promised rewards every time 
it’s appropriate. 

Managing poor performance and 
behaviour 

When an employee’s work performance or 
conduct is unacceptable, the effects can 
spread quickly. Customer relationships, staff 
morale and business productivity can all 
suffer.  You need to manage these issues 
efficiently and correctly, to avoid damage 
to your business and unfair dismissal claims. 
See the section on Managing unsatisfactory 
performance or misconduct in Chapter 5. 

1 www.insidesmallbusiness.com.au/planning-management/top-tips-for-making-your-performance-reviews-a-piece-of-cake-part-1

If you need 
to establish 

Performance 
Counselling 
and Disciplinary 
processes and 
policies at your 
business, contact 

360HR today.

http://www.insidesmallbusiness.com.au/planning-management/top-tips-for-making-your-performance-reviews-a-pi
mailto:admin%40360hr.com.au?subject=
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C H A P T E R 5

Risks when

It’s essential that terminating a staff 
member’s employment complies 
with Australia’s workplace rules and 
employment law. Unfortunately, many 
smaller businesses slip-up with how they 
dismiss their staff.

The Fair Work Ombudsman states, 
“Commonwealth workplace laws have 
rules about terminating employment. 
These rules establish whether the 
termination of the employment was 
unlawful or unfair, what entitlements an 
employee is owed at the end of their 
employment, and what must be done 
when an employee is dismissed because 
of redundancy.”1

To avoid risks that arise when terminating 
employment, it’s essential to understand 
Fair Work’s rules.  

What is unfair dismissal?

Terminations must be fair and lawful as 
per the Fair Work Act, 2009. Specifically, 
terminations must not be harsh, unjust or 
unreasonable. Therefore, companies must 
follow specific processes to ensure:

  A valid reason for the dismissal is given to 
the employee that relates to their capacity 
or conduct.

  When the issues are not gravely serious, 
the employee is given an opportunity 
to respond and rectify their conduct or 
performance.

  Warnings of unsatisfactory performance 
must be provided to the employee.

For businesses with fewer than 15 staff, 
dismissals must conform with the Small 
Business Fair Dismissal Code.

What is unlawful termination?

Under the General Protections provisions 
of the Fair Work Act 2009, employees are 
protected from dismissal by their employer 
for any of the following reasons:2

  Temporary absence from work due to 
injury or illness.

  Union membership.

  Race, colour, gender, sexual preference, 
age, physical or mental disability, family 
responsibilities, pregnancy, social origin, 
etc.

  Being absent from work during maternity 
or other parental leave.

Dismissing Staff

https://www.fairwork.gov.au/ArticleDocuments/715/Small-Business-Fair-Dismissal-Code-2011.pdf.aspx
https://www.fairwork.gov.au/ArticleDocuments/715/Small-Business-Fair-Dismissal-Code-2011.pdf.aspx
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  Temporary absence from work to engage 
in a voluntary emergency management 
activity.

  Exercising or planning to exercise a 
workplace right by making a complaint 
or inquiry in relation to your employment, 
or participating in proceedings against an 
employer.

Managing unsatisfactory performance or 
misconduct

To avoid unfair dismissal claims, and to 
ensure you give staff a chance to rectify 
poor performance or minor misconduct, it’s 
important to manage these issues using best 
practices.

For serious misconduct issues – such as wilful 
unacceptable behaviour, theft, fighting or 
fraud – you can dismiss staff immediately, 
without giving them notice. 

For unsatisfactory performance or minor 
misconduct issues, you must follow a process 
where you:

  Hold a meeting with the underperforming 
employee and outline your concerns; 
ensure you provide ample opportunity for 
feedback.

  Give the employee the chance to have a 
support person during the meeting.

  Give the employee the chance to rectify 
their performance or behaviours, within an 
appropriate timeframe.

  Consider issuing a written warning, 
final warning or notice of termination 
of employment if the employee’s 
behaviour or performance fails to improve 
sufficiently – depending on the severity of 
the case in question.

  Give the issue due consideration, 
before any final decision to terminate 
employment is made.

  Ensure all meetings are documented and 
a termination letter issued.

1  www.fairwork.gov.au/how-we-will-help/templates-and-guides/fact-sheets/minimum-workplace-entitlements/ending-employment
2  www.fairwork.gov.au/ending-employment/unfair-dismissal

Get the 
right advice 

on correct 
performance 
management 
and termination 
procedures by 
contacting 

360HR.

http://www.fairwork.gov.au/how-we-will-help/templates-and-guides/fact-sheets/minimum-workplace-entitlements
http://www.fairwork.gov.au/ending-employment/unfair-dismissal
mailto:admin%40360hr.com.au?subject=
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With both strategic and external HR risks, it’s impossible 
to avoid all the risks your business faces. However, with 
many of the preventable HR risks explored in Chapters 1 
to 5, you can position yourself and your business, so you 
leave nothing to chance.  

To leave nothing to chance with your preventable HR 
risks, you need to take a 360O view. By examining your 
business and HR functions from multiple angles, you can:   

• Tackle Recruitment Risks by following thorough and 
systematic processes when attracting, recruiting and 
inducting new staff.

• Address Employment Law Risks by adopting policies 
and best practices that ensure your business and your 
staff both understand their entitlements and obligations.

• Avoid Pay Compliance Risks by understanding whether 
modern awards apply in your business or whether you 
utilise enterprise agreements or registered agreements.

• Sidestep Performance Management Risks by establishing  
sound polices and processes for performance reviews and 
for managing poor performance. 

• Eliminate Risks When Dismissing Staff by understanding 
what constitutes unfair dismissal, unlawful dismissal and 
the steps you must follow to dismiss someone for poor 
performance. 

To strengthen how you manage HR risk, bring a 3600 
approach into the heart of your business.   

Talk to 360HR today +61 2 9819 6324

Talk to 360HR today

Conclusion
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Practical ways to improve your recruitment outcomes and 
sidestep common HR pitfalls.
360hr.com.au/the-science-of-selection/
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Avoiding HR compliance traps in your business - Webinar
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What are the top 5 HR risks for your business? 
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Take a 360o view
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